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DUE PROCESSIN STUDENT DISCIPLINE: A PRIMER
by Nona L. Wood and Robert A. Wood
North Dakota State Univer sity

INTRODUCTION

In resdence hdls there inevitably are occasions when students come into conflict with university
rules and regulations. Frequently, undergraduates assist in the adjudication of rule violations as Resident
Assigtants or members of student judicial boards. Graduate students dso may assist as Hall Directors
or Complex Managers. Undergraduates, in particular, may have little or no training in sudent judicia
affarswhen they assume ther duties.

Because gate colleges and universties are governmentd entities (Williamsv. Wheder, 1913),
any resdence life employee acting officidly is considered an agent of the ate. Asareault, itis
important that al housing personnd involved in the student judicia function be aware of the procedures
by which individuds are afforded due process protections.

In private indtitutions, rights tend to be contractud rather than Congtitutional and are based on
the private inditutions own documents (Holert v. Univerdity of Chicago, 1990; Mevinv. Union
College, 1993). If those documents do not afford contract protections similar to due process, then the
private indtitutions need not provide them. Decisons of private inditutions, in generd, may be subject to
review only if they are arbitrary or capricious (Ahlum v. Adminigrators of Tulane Educationa Fund,
1993; MU Chapter of Delta Kappa Epsilon v. Colgate, 1992). The courts also may assume
jurisdiction when private, as wdl as public, ingtitutions fail to follow their own policies and procedures
(Gruen v. Chase, 1995; Mdvin v. Union Callege, 1993; Smith v. Denton, 1995; Weldemann v. State
Universty of New York College, 1992). Courts also may interveneif there isaviolation of Satutorily
imposed duty (e.g., Family Educationd Rights and Privacy Act [FERPA], Title IX) on the part of the
inditution.

At public indtitutions, observing due process meticuloudy serves severa purposes. Firg, the
chances that an gppropriate sanction will be assigned are enhanced when proper procedures are
followed. Second, gtrict adherence helps assure the university community that an appropriate response
was made. Third, observance of due process helps reduce the risks associated with unfavorable
externa scrutiny by the public, the media, and the courts. Fourth, it isthe law of the land.

Baker (1992) identified severa additional purposes of due process, dl of which are expressons
of fundamentd fairness: () to reduce the risk that a student has been wrongly accused; (b) to conduct
an objective invedtigation; ¢) to provide administrator accountakility; and (d) to balance countervailing
interests.



The purpose of this article is to provide abasic primer for residence life administrators who
must teach sudents the fundamental elements of due process and how these components are
safeguarded in their sudent judicid systems. This article beginswith areview of the theoretica
underpinnings of due process and then moves to a discussion of specific procedura protections.

DUE PROCESS

Due process is aterm that has no angle definition or exhaugtive checklist that will guarantee that
students' rights have not been abridged. At a minimum, the common eements in student disciplinary
due process cited by the courts include * notice of the charges, notice of the evidence to be used against
the student, and ahearing” (Alcorn v. Vaksman, 1994, p. 397). An understanding of basic concepts
will provide genera guiddines that may be gpplied to the circumstances of individua cases. The
stronger the possible pendlty, the more process is due (Kaplin & Lee, 1995).

A property or liberty interest must be threatened before a student is entitled to the protections
afforded by due process. A property interest “refersto any type of right to specific property whether it
is persond or red property, tangible or intangible” (Black, Nolan, & Nolan-Haley, 1991, p. 847). In
public higher education, a property right may include the right to aresidence hal room, to continue a
course of study (Board of Curatorsv. Horowitz, 1978; Regents of University of Michigan v. Ewing,
1985); Smith v. Denton, 1995), or the ability not to have these rights taken away arbitrarily or
cgpricioudy. The guaranteesin this domain generdly are defined by law, by university documents, and
by contracts between the student and the university, such as the student housing contract.

In contradt, liberty interests are interests “ recogni zed as protected by the due process clauses of
date and federa congtitutions’ (Black et d., 1991, p. 633). Examplesinclude the right to contract, to
acquire useful information, and to pursue a particular occupation (Board of Regentsv. Roth, 1972;
Regents of the University of Michigan v. Ewing, 1985; Tynecki v. Tufts University School of Denta
Medicine, 1994). Other more intangible liberty interests may involve casesin which the student’ s “good
name, reputation, honor, or integrity is at stake because of what the government is doing to him”
(Wisconsin v. Congtantineau, 1971, p. 510), or those in which the student may be harmed by a
governmenta action that deprives that person of a future opportunity, such as admisson to law or
medica school (Greenhill v. Bailey, 1975; Picozzi v. Sandalow, 1986; Tynecki v. Tufts University
Schoal of Dental Medicine, 1994).

Further, adistinction exists between procedura and substantive due process. Procedura due
process refers to whether the methods used to restrict a property or liberty interest were carried out
farly. These generdly include, a aminimum, notice and an opportunity for a hearing.

Substantive due process refers to the content or subject matter of arule or law that governsa
liberty or property interest. In addition, it means that the outcome must have arationd relationship to
the information uncovered in the hearing and cannot be arbitrary or capricious. In other words, therule



and the outcomes of not following the rule must be fair. Adminigirators are expected to act in “good
fath” or without ill will. If malice or biasis present, the decision making process may be consdered
tainted (Wasson v. Trowbridge, 1967; Winnick v. Manning, 1972), no matter how firm the evidence or
how fair the methods employed.

How does one recognize what processis due? Courts often have employed a*baancing test,”
which weighs the interests of the individua againgt those of the sate. For guidance on weighing these
interests, many higher education cases have relied on the three-part balancing test established in
Mathewsv. Eldridge (1976). In Mathews the Supreme Court examined Socia Security procedures for
ending aclient’s disability benefits. Rules permitted the preliminary termination of payments with an
evidentiary hearing to be held before benefits were permanently discontinued. The plaintiff sued,
adleging that the payments should not cease until the hearing was held. In this case, the Court did not
permit the temporary cessation of benefits pending the evidentiary hearing.

Under the Mathews test, the first consideration is the nature of the private interest that will be
affected by the officid action. The indtitution must consider what the student standsto losein an
adjudication. A good guideis that the greater the possible loss, the greater the degree of due process
which must be afforded. For example, a student facing a contract cancellation should be given greater
due process than someone facing alesser sanction, such as averba or written warning.

Second, the student’ s possible loss must be ba anced with the additiona steps that can or
should be taken to ensure an appropriate decison isreached. For example, courts have explored
whether due process requires sudents be given stenographic transcripts of disciplinary hearings at
indtitutiona expense (Hdl v. Johngone, 1994). Providing transcripts might help students avoid a
sgnificant loss, such as sugpension or expulsion. At the same time, costs would rise dramatically. In
one case (Gorman v. Univergty of Rhode Idand, 1986), the court found a compromise by stating that
the indtitution should have permitted the student to make his own recording, rather than the ingtitution
providing a stenographic transcript. By failing to provide ether, the student was denied due process
when faced with the possible loss of student leadership positions and attendance at his indtitution.

Findly, under Mathews, the university’ sinterest in a case must be baanced againgt the
additional procedura steps that might be taken. For example, in Osteen v. Henley (1993) the Seventh
Circuit Court examined whether Northern Illinois University owed its student the right to have an
atorney present, and to dlow that individud to perform full trid functions. The court rightfully
acknowledged that to permit the student’ s attorney full participation in the hearing would change the
nature from an educationd proceeding to an adversarid one. Cogts would increase subgtantidly in theat
the University would be obliged to have University counsel present to meet the challenge of student legd
counsd. Thus, the University would risk burdensome costs, financialy and procedurdly, which could
destroy the educationd nature of its disciplinary proceeding.




There are some conditions under which courts have permitted universities to deviate from their
own due process procedures as published in university documents. One of these conditions includes
gtuations in which a student “knowingly and fredy” waives those rights (Ahlum v. Adminigrators of
Tulane Educationd Fund, 1993; Kaplin & Lee, 1995).

Second, some courts have alowed minor deviations in a university’s procedures as long as
those changes do not interfere with achieving fundamenta fairness (Schuler v. University of Minnesota,
1986; Sohmer v. Kinnard, 1982; Turof v. Kibbee, 1981; Winnick v. Manning, 1972). For example, in
Turof the student did not receive the predisciplinary hearing conference provided in the ingtitution’s
bylaws. The student did, however, receive a disciplinary hearing with notice, participation of his
attorney, and the cross-examination of one witness by his attorney. The court held that due process
was provided adequately, even though Turof complained he was unable to compel witnesses to appear
and that his attorney was not granted full participation in the hearing.

Third, some universgities policies and procedures provide more safeguards than conditutiond
minimums require. If protections above and beyond the minimums are stated, but not provided, such
omissions may not necessarily violate due process (Kaplin & Lee, 1995). For instance, one court
determined that fallure to record a student disciplinary hearing in accordance with an inditution’s policies
and procedures did not violate a student’ s due process rights when the student failed to raise thisissue
on gpped and failed to demondtrate that having a recording would have reveded errors which would
have changed the outcome (Ahlum v. Adminigrators of Tulane Educationd Fund, 1993). Thus, this
student waived the right to this contractua provision and the mechanica failure of the recorder was a
“harmless error.”




SPECIFIC PROCEDURAL PROTECTIONS
Notice

Students accused of misconduct are entitled to a notice that describes what they have doneto
possibly violate universty rules or regulations (Dixon v. Alabama State Board of Education, 1961).
This notice may be ord or written; the more serious the offense, the greater the need for awritten
notice. Notice generdly includesthe date, time, and place that the violation alegedly occurred; the
individuas present; a statement of the rule or policy possibly breached; and a description of the conduct
observed. This description answers basic questions such as who, what, when, and where, and is most
useful when written clearly and chronologicaly. Students should be provided a summary of the factsto
which each witness will testify, dthough it is not necessary to give advance notice of dl available
evidence, aswould be expected in acrimind prosecution (Swem, 1987).

To comply with due process, the notice should include the date, time, and place of the hearing,
and should be given to the sudent in sufficient time for the accused to prepare an adequate defense
(Smith v. Denton, 1995; Weidemann v. State University of New York College, 1992). Two to 10
days usually is consdered reasonable, with more time being alowed if the case is particularly complex
(Kaplin & Lee, 1995).

Findly, students need to know the likely consequences if they are found in violation of university
rules or policies. Although a specific sanction need not be named, students should know the maximum
pendty that might be assessed. Possible sanctions adso could be listed or stated as arange of pendties.

TheHearing

The student conduct hearing has been described as “ameaningful hedge againgt erroneous
action” (Gossv. Lopez, 1975, p. 583) and may be formal or informa, open or closed. If thereis
reason to believe that a caseis so controversid asto incite campus unrest, or if acaseishighly
politicized, it would not violate due processiif the hearing was closed. Most courts have determined that
having a closed hearing does not violate a student’ s due process rights (Hart v. Ferris State College,
1983; Henderson State University v. Spadoni, 1993).

Although not a due process decision, in Georgiait was recently decided that under the state's
“aunshine’ law, dl student conduct hearings must be open (Gregory, 1994). The Supreme Court of
Georgiaruled in Red & Black Publishing Co. v. Board of Regents (1993) that the disciplinary hearings
of a student organization were not educationa records under FERPA. This same court stated that
FERPA provides no Department of Education funds be given to ingtitutions which routindly release
individua students educationa records without the consent of the students involved.




Rulings to the contrary were reached in subsequent court decisonsin two other states. In
Louisana, atria court held that FERPA does forbid the release of student disciplinary records
(Shreveport Professonal Chapter of the Society of Professona Journdigsv. Louisana State University
in Shreveport, 1994), while an Oklahoma digtrict court likewise found that sudent judicia hearings and
their findings are educationd records under FERPA (Sdlkirk v. University of Oklahoma, 1994). These
seemingly contradictory decisons from different states are troubling; future court decisons and or
regulatory clarifications may provide additiond guidance.

If acaseisdready highly notorious, an open hearing might remove dlegations of secrecy and
could gtrengthen the viability of the process by being public. Thisdecisonisbest made by a senior
housing officid or other university administrator; however, the open hearing never should be held
without the written permission of both the complainant and the accused. Inditutiona regulations
concerning open hearings should be clearly stated in the code of student conduct or other university
documents.

Informal proceedings are generally caled adminigtrative hearings. The hearing officer may be a
Hall Director or other adminigtrator, while a more forma inquiry might occur before a student judicia
board. The process and the rights observed should be the same, with the mgor differences being the
number of people involved and the time necessary to convene ahearing. Judicia board decide whether
adudent is in violation of arule and may assgn asanction. If the board is not empowered to impose a
pendty, a higher leve officia often then determines a sanction that may or may not be smilar to that
recommended by the hearing pand.

A mgor concern isthat both types of proceedings should have impartidity (Henderson State
Universty v. Spadoni, 1993; Wasson v. Trowbridge, 1967; Winnick v. Manning, 1972). For instance,
if the hearing officer were the victim of acrime by aresident, it would be ingppropriate for that person
to adjudicate that case. Students should have the right to chalenge the impartidity of the hearing officer
or other members of the judicid board; however, participants cannot be considered biased Smply by
virtue of the pogtion they hold within the Universty (Holert v. University of Chicago, 1990; Turof v.
Kibbee, 1981), nor are they biased smply because they were knowledgeable about a specific case
(Henderson State University v. Spadoni, 1993; Hillmen v. Elliot, 1977, Winnick v. Manning, 1972).

In such achalenge to impartidity, the sudent bears the burden of proof. If there is any doubt
about the suitability of any individud, and sufficient Staff permits a replacement, adminigtrators might
wish to err on the Side of caution and replace that person, rather than raise the appearance of unfairness.

The timing of such achdlenge will determine, in part, an inditution’ sresponse. 1dedly, such issues
would be raised prior to the hearing itself. Should alegitimate chalenge arise during the initid course of
a hearing, the indtitution may wish to postpone the hearing to alow appropriate replacements and to
forestd| any dlegetion of bias.
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When a student has committed an act that represents a substantial threet to life or property, or
adisruption of the academic process, an emergency suspension may be invoked and the hearing can
fallow in the next few days (Goss v. Lopez, 1975; Picozzi v. Sanddow, 1986). Thisdecison isnot
undertaken lightly and would normdly be made by an upper levd housing or other university officd. In
making such a decison, the university officid must weigh the substantia risk to persons and property
versus the individua rights of the student. Care should be taken to ensure that there has been no
mistaken identity or that there was not extreme provocation or other mitigating circumstances leading to
the misconduct. If apreiminary investigation revedls that substantia risk remains, then the officia should
err on the Side of protecting the indtitution and its sudents (Picozzi v. Sandalow, 1986). A full hearing,
however, should follow as soon asis reasonably possible to determine whether the student was
responsible for the act, and if so, what should be a suitable sanction (Losv. Warddll, 1991).

The Attorney Role in Student Conduct Hearings. In residence life, thereisrarely aneed for an
attorney to be present a a student conduct hearing. The courts have frequently found that banning
atorneys participation in student disciplinary hearingsis not aviolation of due process (Gorman v.
Universty of Rhode Idand, 1986; Osteen v. Henley, 1993). In caseswhere civil or crimind charges
aso are pending, or when the university proceeds through counsd, the presence of counsd during the
hearing would not be an unreasonable request. This has even been required by one court which stated,
“Only alawyer is competent to cope with the demands of an adversary proceeding held againgt the
backdrop of a pending crimind case involving the same set of facts’ (Gabrilowitz v. Newman, 1978, p.
106).

Many indtitutions alow the accused student to have alay adviser present, such asafriend,
another sudent, afamily member, or afaculty member. The advisor would be available to make
recommendations to the student and, in most cases, would not be alowed to intrude into the
proceeding.

These represent generd guideines, not inflexible rules. The active participation of the sudent’s
attorney might be necessary to satisfy due process if the case is complex, the potential sanction severe,
or if the university uses an atorney to represent itsinterests (Richmond, 1989).

Evidence. Students should be given the chance to spesk on their own behdlf, to present
evidence and witnessesif gppropriate, and to examine affidavits and other exhibits. The use of hearsay
evidence should be avoided whenever possible, but is permissible because the hearing is not bound by
grict rules of evidence.

Many inditutions ask students to address their guilt or innocence, dthough obvioudy it isnot
gopropriate to use intimidation or other coercive means. Should the student choose to remain slent, the
decision should be made based on al evidence, absent the student’ s own declaration (MU Chapter of
DdtaKappa Epslon v. Colgate Universty, 1992). A student’srefusa to make a statement should not
necessrily be viewed as indicative of guilt, though drawing a negative inference againg the slent




gudent is permissible if the inditution’s rules so provide. During the hearing, the presiding officer may
exclude evidence if the data being provided are unnecessarily repetitive, are not pertinent to the
proceedings, or if the data are not useful (Osteen v. Henley, 1993). For instance, audiotapesthat are
unintligible and written affidavits that areillegible would not be useful in reaching an gppropriate
decison and could be excluded without violating the due process rights of the student.

Confrontation and Cross-examination of Witnesses. These arerightsthat exist in the courts.
The names of witnesses need not be reveded (Dixon v. Alabama State Board of Education, 1961,
Winnick v. Manning, 1972), if students admit guilt and can prepare appropriate defenses without that
knowledge. If students do not admit that they arein violation of university rules and demand the identity
of witnesses, it is appropriate that these be provided.

There is no expectation that students be given the chance to cross examine those who would
tedtify againg them (Hdl v. Johnstone, 1994; Jaskav. Regents of the Universty of Michigan, 1984). If
the possible sanction is savere, then individuas should be offered the opportunity to confront witnesses.

Should key witnesses not be available, officids may need to postpone the hearing to dlow for ther
testimony (Goldberg v. Regents, University of Cdifornia, 1967). Such adday usudly will not be
detrimentd to the interests of the university and will help preserve fairness to the student. Another
dternative would be to permit absent witnesses to submit affidavitsin lieu of testimony at the hearing.

Sometimes witnesses may refuse permission to release their names. If the student who denies
guilt demands to know and the university falls to release thisinformation, the adjudication will probably
not withstand externd scrutiny. Thus, housing personnd a public universities must be prepared to drop
adjudications under these circumstances. To do otherwise would violate fundamentd fairness and
expose universty personnel to a potentid lawsuit for violating the sudent’ s condtitutiond rights to due
process.

SHf-incrimingtion  Due process in student conduct hearings generally does not require that
students be warned of their condtitutiona right to avoid sdf-incrimingtion. If there are pardld civil or
crimind proceedings pending, however, offering such awarning to the student would be helpful.

Colleges and universities are not required to wait until proceedings are find in the courts before
pursuing their own adjudications (Goldberg v. Regents, University of Cdifornia, 1967; Hart v. Ferris
State College, 1983, Kaplin & Lee, 1995; Nzuve v. Cadtleton State College, 1975). Because the very
nature of the two proceedings is different, thereis no double jeopardy to the student in Smultaneous
campus and civil/crimina proceedings. Different decisons may result due to the generdly lower
standard of proof and fewer stringent rules of evidence found in campus proceedings. The courts have
recognized that, “College authorities should be free to enforce fair and reasonable disciplinary
regulations necessary to the orderly functioning of the educationd ingtitution” (Furutani v. Ewigleben,
1969, p. 1165).
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Standard of Proof. The standard of proof refers to the quantity or level of the evidence needed
to make adecison. Most sudent judicia decisonswill be reached using a preponderance of the
evidence (Golden, 1982), which meansthat it ismore likely than not that the student did violate a
universty rule or policy, based on the evidence provided. Thisisthe standard of proof in civil matters.
Although students may be more familiar with proof beyond a reasonable doubt, that Sandard is more
commonly and appropriately used in crimind trids rather than student judicid proceedings whose
purposes are adminigtrative and not analogous to crimina prosecutions.

Some authors recommend the adoption of clear and convincing as the standard of poof in
student conduct adjudications (Long, 1985). This standard is greater than preponderance of the
evidence but less stringent than beyond a reasonable doubt. Aslong stated, “The ‘ clear and convincing’
gandard weighs the balance in the student’ s favor while not placing an undue burden of proof on the
inditution” (p. 80). Although ungtated, many ingtitutions unconscioudy shift to this higher sandard when
reviewing cases with possible significant sanctions, such as suspension or expulson (Long, 1985).

Burden of Proof. The burden of proof refersto the individua who has the respongibility of
proving aviolaion occurred. Usudly thisisthe individua who is making the complaint, frequently the
Resdent Assstant who observed a specific act of misconduct, or the universty if the Resdent Assigtant
isviewed only asawitness. In very serious cases, the burden of proof may rest with the indtitution, not
necessaily the staff member who observed the behavior, depending on the indtitution’s policies and
procedures.

THE DECISION

The decison must be based upon the information presented in the hearing. As Leshy observed,
“Fundamentd fairness as embodied in due process aso demands that people be punished for what they
do, not for what they are, or even what they think” (1993, p. A4). Severad basic questions should have
been answered in the hearing. Was there a specific rule, palicy, or law violated? Isthe evidence
sound? Are the witnesses credible? Were there any mitigating circumstances, such as extreme
provocation or mistaken identity? Other issues to consider include the type and severity of the offense.

THE SANCTION

A sanction is the pendty assigned consequent to violating a university rule or policy. Many
indtitutions focus on educationa sanctions with some punitive actions such as fines, confiscation, 10ss of
privileges, and restitution. The sanction should be one that is appropriate to the violation, and “within
reasonable and condtitutionad ground[s]” (Dixon v. Alabama State Board of Education, 1961, p. 157).
The hearing officer or board may congder any previous incidents of misconduct in assgning an
appropriate sanction.
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Some attention must be paid to the relationship between resdence life and the indtitution. On
some campuses, the most severe sanction housing personnel may assgn iseviction. On other
campuses, sanctions up to expulson from the university may be possible, athough not likely. Care
should be taken not to exceed the authority of the department; consultation with the disciplinary agent of
the university or others may be necessary.

THE RECORD

A record of the decision should be made in writing and conveyed to the student promptly. The
document should include the findings of fact drawn from the hearing, the conclusons drawn from those
facts, and the sanctions, if any, which were assigned. These records should be retained according to the
policies of the inditution and in accordance with the privacy requirements of FERPA. Generdly, the
more severe the misconduct, the longer the record should be kept.  Students should be advised who has
access to these materias and for what purpose, and for how long they well be kept.

For casesinvolving severe misconduct, a tape recording of the proceeding may be critical. This
record helps to provide accountability, a means to check for procedural errors, and a defense against
the accusation that the hearing officer acted in bad faith. The student need not be provided a copy of
the actua tape; however, the student should have access to prepare an appedl or to prepare a
transcription of the hearing for apending litigation. Alternatively, students may make recordings at their
own expense (Esteban v. Central Missouri State College, 1969; Gorman v. University of Rhode Idand,
1986).

THE REVIEW OR APPEAL

“Due process of law does not require the right of apped or review if fairness has been accorded
inthe origina proceedings’ (Golden, 1982, p. 356). Educationa ingitutions, however, generaly
provide some form of reexamination of the intima decison. A review does not need to involve a
second hearing, but merdly may be another look at the record to determine if the evidence warranted
the decision, the sanction fit the violation, or whether there was any arbitrary or capricious actions
demonstrated by the hearing officer or body (Golden, 1982). Some indtitutions, however, do provide
for ade novo hearing on gpped, one which disregards the previous hearing and begins anew.

An apped generdly isinitiated by the sudent and may involve arehearing of the case or merely
afurther reconsideration of therecord. Until an apped is heard, the impodtion of sanctions should be
suspended (Mévin v. Union College, 1993), unless there is substantia risk to persons or property, such
asin the apped of an emergency suspenson. The sanction on gpped should never be more severe than
that imposed by the original decison maker or body (Smith v. Denton, 1995). Although some
ingtitutions' policies require an automatic apped, thisis not a requirement of due process. Such a
practice could be over burdensome on personnel and may create an atmosphere of alack of confidence
in the process.
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SUMMARY

Inherent in the mission statements of many colleges and universitiesis acommitment to model
and teach the respongiilities of citizenship. The operation of afundamentd fair sudent judicid process
isan important expresson of that belief. When residence life departments hire students to perform the
important roles of Resdent Assgtants, Hall Directors, Complex Managers, and the like, it is critica that
students be given training in due processissues to assigt them in fulfilling their job responghilitieswith
care.

Such efforts can result in a better functioning student judicid system, which resdents view with
confidence and in which residence life personnd can serve with pride. Knowing that complaints are
handled promptly and fairly may encourage students and staff to report violations, thus helping to create
and maintain amore effective educationa environmen.
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